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General comment

The institutional rearrangements proposed by most of the Senate Bills (SBs)? on water resource
management reforms are laudable and must be supported. SBs 83, 145, 225, 240, 310, 1080 and 1475
propose to restructure the institutional arrangements in the water sector by recognizing these three
major functions as distinct and need to be performed with expert capacity: (a) policy coordination
and planning; (b) water resources regulation and allocation; and (c) economic regulation of water
utilities. The proposed SBs assign these functions to different bodies:

Water resource planning and Department of Water Resources

policy

Water rights allocation and Water Resources Allocation Office / Water

adjudication Resources Adjudication Board under the
Department of Water Resources

Economic regulation of water Water Regulatory Commission

utilities

This separation reflects international best practice, where policymaking, resource allocation, and
economic regulation are handled by separate institutions. It addresses long-standing criticisms on the
water sector where government bodies in charge of the sector have limited capacities, fragmented
authorities, weak enforcement powers, and regulatory overlaps. Creating a Department of Water

1 Senior Research Fellow, Philippine Institute for Development Studies (PIDS).
DISCLAIMER: The views expressed herein do not necessarily reflect those of the PIDS.

2 One Senate bill, SB 426, differs significantly from the rest of the proposed Senate bills. It is the only bill that does not
propose a Water Regulatory Commission. Moreover, the entity it proposes as the water resource manager is not a
department but an “authority” that has resource regulation duties but unclear economic regulation duties.
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Resources and a separate Water Regulatory Commission aims to provide: stronger institutional
capacity; clearer accountability; and more specialized regulatory functions.

Specific comments

1. The Senate Bills should be consolidated and harmonized into a substitute bill. The
harmonization could benefit from examining the provisions of House Bill (HB) 6789, which
was approved by the House of Representatives on third and final reading and transmitted to the
Senate in late 2005. The harmonization could include, but should not be limited to, the
following:

a. Major components of the institutional restructuring, considering that SB 426 proposes a
Water Resources and Management Authority and is silent about having a Water Regulatory
Commission, whereas other SBs (83, 145, 225, 240, 310, 1080 and 1475) and HB 6789
propose a Department of Water Resources (DWR) and a separate Water Regulatory
Commission. As argued in the general comment above, the latter arrangement is preferable
because it aims to provide stronger institutional capacity, clearer accountability, and more
specialized regulatory functions.

b. The short title of the proposed act, given that some of the bills call the proposed law the
“Department of Water Resources Act” (SBs 83 and 1475). The other bills (HB 6789 and
SBs 145, 225, 240, 310, and 1080) aptly call the proposed law the “National Water
Resources Management Act”.

c. Deputization of agents of the DWR, given that HB 6789 proposes to deputize agents from
the public or private sector, whereas most SBs propose to deputize any official or agency
of the government to assist in the performance of any of the powers and functions of the
DWR. The latter arrangement is preferable when avoiding conflict of interest in the
participation of private entities in public sector activities.

d. Entity that will regulate water permits and water rights, given that HB 6789 and SB 310
propose a Water Resources Allocation Board whereas SBs 83, 145, 225, 240, 1080, and
1475 propose a Water Resources Adjudication Board. The former arrangement is more
appropriate because water resource regulation entails first and foremost the allocation of
water permits. The adjudication of issues or conflicting claims is just one of the duties of a
water resource regulator.
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e. Water investment financing, given that HB 6789 proposes a Water Trust Fund to be utilized
for water development, water sanitation and wastewater treatment and management, and
water sustainability programs and projects, whereas SBs 83, 145, 225, 240, 310, 1080 and
1475 propose a program on Socialized Credit for Local Water Service Providers. The latter
proposal is preferable because the participation of government financing institutions can
provide existing accountability structures for funds and outcomes, while the setting up of a
new trust fund will require the creation of new entities as fund managers and implementors
and push untested accountability structures.

2. The declaration of policy in most of the Senate Bills (SBs 83, 145, 225, 240, 310, 1080, and
1475), where water is articulated as a “public good”, needs to be corrected. This is incorrect
because public good means non-rival and non-excludable. The more correct declaration is
water as a common-pool resource (or common property resource), which is non-excludable but
rivalrous in consumption. Clarifying this leads to the appreciation or understanding that water
resources can face the “tragedy of the commons” (e.g., overexploitation, pollution, and
destruction) if use is not regulated.

3. The institutional rearrangement in HB 6789 and most of the SBs aim to improve the
administration and enforcement of water rights, but the improvements by themselves will be
insufficient in solving major problems in the Philippine water rights system, such as perpetual
water permits and lack of scientific volumetric accounting, unless corresponding reforms are
made to Presidential Decree (PD) No. 1067, or the 1976 Water Code, and its implementing
rules. HB 6789 and most of the SBs propose institutional mechanisms, such as auditing of the
water permits and stricter monitoring, that could make reforms possible and could help in
addressing the inadequacies of the Water Code, but the Water Code as a foundational law will
still have to be amended later on.

4.  PD 1067 was written before climate change became a major policy concern. There are no
provisions there for drought allocation, climate variability, and water security planning.
Moreover, in the implementation of PD 1067, two structural problems have persisted: (a)
perpetual or effectively permanent water permits’; and (b) lack of scientific volumetric
accounting. Many water permits have no effective expiration, are automatically renewed, and
remain valid even when unused. This leads to speculative permits, hoarding of water rights,
and overallocation within river basins. In addition, actual water withdrawal volumes are rarely
measured because many users lack meters, government monitoring capacity is weak, and

3 PD 1067 provides that water permits remain valid as long as water is beneficially used, unless revoked for violations
or non-use.
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reporting systems are incomplete.* This means that the government does not know how much
water is actually extracted and whether withdrawals exceed not only administrative limits but
also, and more importantly, scientific or environment-based limits.

5. Most SBs propose that the Water Resources Allocation Baord/Water Resources Adjudication
Board revoke permits and impose penalties for violations. This could allow inactive or unused
permits to be cancelled. However, this power has limitations because PD 1067 still governs the
legal basis of water permits and the legal doctrine of long-term appropriation remains. This
means that it will be difficult to address overallocations within river basis, impose water caps
based on environmental flows, and ensure intergenerational national water security. The global
best practice is to issue time-bound water permits in the first instance, subject the renewal of
permits to rules compliance, and have basin-level water allocation limits based on river basin
plans that specify season-based total available water and maximum withdrawal volumes.® In
essence, the future DWR can be the driver of the needed Water Code amendments as its
capacity and expertise are built and thus, the legislators must anticipate the need for the future
amendments as they empower the DWR and draft a substitute bill.

4Kho, J., and E. Agsaoay-Safio. 2005. Country Study on Customary Water Laws and Practices: Philippines. FAO Legal
Office, Food and Agriculture Organization of the United Nations.
https://www.fao.org/fileadmin/templates/legal/docs/CaseStudy_Philippines.pdf.

5 See Australian Water Partnership and World Bank. 2022. Valuing Water: The Australian Perspective — Lessons
from the Murray-Darling Basin.
https://documents1.worldbank.org/curated/en/099835011252217968/pdf/P168160071263e0820b1000bfae71c
779bb.pdf.
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